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THIRD SECTION

Application no. 66005/09
by Ingrid Theodora Maria VAN GASTEL
against the Netherlands
lodged on 11 December 2009

STATEMENT OF FACTS
THE FACTS

1.  The applicant, Ms Ingrid Theodora Maria van Gastel, is a woman of Netherlands nationality who was born in 1961 and lives on the island of Curaçao. She is represented before the Court by Mr D.A.A. Boersema, a lawyer practising on Curaçao.
2.  The facts of the case, as submitted by the applicant and as apparent from public documents, may be summarised as follows.
A.  Background to the case
3.  Curaçao is one of five islands making up the Netherlands Antilles. The Netherlands Antilles currently constitute a “country” (land) of the Kingdom of the Netherlands (the other two being the Netherlands proper, i.e. the Realm in Europe, and the island of Aruba)
.
4.  The applicant has been resident on Curaçao since 2005. Her partner, a woman named Ms L., has been resident on the island since 1986. The applicant and Ms L. each have a child of their own.

5.  On 2 July 2007 the applicant married Ms L., in Waalre, Netherlands. Same-sex marriage is legally possible in the Netherlands (Article 1:30 of the Civil Code of the Netherlands; see below).

6.  On 20 July 2007 the applicant took up employment in a psychiatric hospital on the island.

7.  On 28 August 2007 the marriage certificate was entered into the register of marriages of the island of Curaçao.
B.  Domestic proceedings
1.
Administrative proceedings

8.  The applicant lodged a request with the Medical Costs Bureau (Bureau Ziektekostenvoorzieningen) for Ms L. to be registered as a co-insured family member for the purpose of reimbursement of medical expenses pursuant to the Country Ordinance (landsverordening) of 29 December 1986 (Regeling vergoeding behandelings- en verplegingskosten overheidsdienaren, Regulation on the reimbursement of costs of treatment and care of public servants, “the Regulation” – see below). She submitted a copy of the entry of the marriage certificate in the register of marriages of Curaçao in support of her request.

9.  On 29 August the Medical Costs Bureau wrote to the Minister of Health in the following terms:

“The Medical Costs Bureau has received a request to enter a same-sex partner as co-insured family member. The main insured person is subject to the regulation on medical costs for an autonomous civil service entity (verzelfstandigde landsdienst). The marriage certificate dated 28 August 2007 ... has been submitted as proof.

We have subjected the case to legal examination and according to the Legal Department the partner is in principle entitled, on the basis of our new Code, to be insured in respect of her medical costs via the Medical Costs Bureau.

In view of the fact that the Medical Costs Bureau is confronted for the first time with a marriage between same-sex partners, we have seen fit, despite having received the marriage certificate and the legal advice, to inform you first and request instructions as regards the entry to be made in respect of the co-insured partner.”

10.  The Minister replied on 17 December 2007. Her letter included the following:

“For the sake of completeness, it is noted that the Civil Code of the Netherlands Antilles does not recognise marriage between same-sex partners. Article 1:30 of the Civil Code of the Netherlands Antilles provides that marriage can exist only between a man and a woman.

The Supreme Court (Hoge Raad) has held, in its judgment of 13 April 2007 [see below], in effect, that Article 40 of the Charter of the Kingdom of the Netherlands entails that an official document (authentieke akte) drawn up in the Netherlands, the Netherlands Antilles or Aruba, for example a marriage certificate, has the same legal force and consequences in all parts of the Kingdom. For Curaçao this means therefore that the marriage certificate, drawn up within the Kingdom, must be entered ... in the relevant register.

It does not, however, follow from the judgment that the married same-sex partner must necessarily be considered as a lawful spouse [echtgenoot] for the purpose of the legislation of the Netherlands Antilles.

Where in one or more parts of the Kingdom fundamentally different social opinions prevail relating to a particular part of the law, for example as to the question whether persons of the same sex can marry each other, the various parts [i.e. countries] of the Kingdom have the authority to legislate differently as regards that part of the law. The concordance principle (concordantiebeginsel) set out in Article 39 of the Charter implies that civil law shall as far as possible be legislated for consistently, but is not binding in that sense. In the present case, therefore, what is enacted in the Civil Code of the Netherlands Antilles is decisive, so that there has to be a partner of the other sex in order [for that person] to be considered a lawful spouse.

On the above grounds, you are therefore advised not to register the same-sex spouse as co-insured for medical expenses within the meaning of the Regulation on the reimbursement of costs of treatment and care of public servants.”
11.  On 31 January 2008 the Interim Manager of the Medical Costs Bureau wrote to the applicant informing her of the Minister's opinion and notifying her, with regret, of his refusal to register Ms L. as co-insured.

2.
Proceedings in the Court of First Instance of the Netherlands Antilles

12.  The applicant lodged an appeal with the Court of First Instance of the Netherlands Antilles (Gerecht in eerste aanleg van de Nederlandse Antillen).
13.  The Court of First Instance gave judgment on 17 July 2008. Referring to the Supreme Court's judgment of 13 April 2007, it held as follows:

“Since [the applicant's] marriage certificate has been entered into the register of marriages provided for that purpose, [the applicant] must be deemed to be lawfully married for the purposes of the Regulation and her spouse and children must be deemed to be her family members within the meaning of section 4 of that Regulation. [The applicant's] appeal will therefore be held well-founded.”

3.
Proceedings in the Joint Court of Justice of the Netherlands Antilles and Aruba

14.  The Interim Manager of the Medical Costs Bureau lodged an appeal with the appellate tribunal, the Joint Court of Justice (Gemeenschappelijk Hof van Justitie) of the Netherlands Antilles and Aruba.

15.  On 18 June 2009 the Joint Court of Justice gave judgment in favour of the Interim Manager of the Medical Costs Bureau. This it did in the following terms:

“2.2.2.  The Supreme Court has held in its decision of 13 April 2007 that Article 40 of the Charter provides a rule of inter-country private law applicable in all parts of the Kingdom relating to the question whether and, if so, to what extent an official document (authentieke akte) drawn up within the Kingdom has binding force (rechtskracht), that that provision implies that the binding force of official documents drawn up in the Netherlands, the Netherlands Antilles or Aruba is the same throughout the Kingdom and that the setup of the Kingdom as laid down in the Charter implies that all parts of the Kingdom must accept the binding force within their own legal order and consequently the legal consequences of each other's judgments and official documents, even if those legal consequences are incompatible with local opinion (plaatselijke opvattingen).

2.2.3.  It is not in dispute that the insured person is an employee assimilated with a public servant within the meaning of section 4 of the Regulation and that the Netherlands marriage certificate has been entered into the register of marriages of the Curaçao island territory. That does not mean without further ado that the partner is for that reason also the spouse of the insured person within the meaning of section 4 of the Regulation. It is noted in this connection that a marriage according to the law of the Netherlands Antilles can exist, pursuant to Article 1:30 of the Civil Code of the Netherlands Antilles, only between a man and a woman and that section 4 of the Regulation was made in accordance with that provision of the Civil Code (met inachtneming van die bepaling van het Burgerlijk Wetboek is vastgesteld). It is not a consequence of the Supreme Court's decision of 13 April 2007 that, since under the law of the Netherlands [understood as a country within the Kingdom – het land Nederland] marriage is possible between persons of the same sex, the relevant provision of the Regulation must be construed in such a way that through entry of the marriage certificate in the register of marriages the partner is the insured person's spouse within the said meaning.

...

2.4.1.  According to Article 12 of the Convention, men and women of marriageable age have the right to marry and found a family according to the national laws governing the exercise of this right.

According to Article 1 § 1 of Protocol No. 12 the enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

According to Article 1 § 2 no one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.

2.4.2.  The European Court of Human Rights has held, in its judgment of 17 October 1986 in case number 9532/81 [i.e. Rees v. the United Kingdom, Series A no. 106] that the right to marry guaranteed by Article 12 refers to the traditional marriage between persons of opposite biological sex and that this Convention provision is mainly concerned to protect marriage as the basis of the family. In view of that judgment, among other things, it is not possible to construe that Convention provision as obliging the Netherlands Antilles to equate the marriage between the insured person [i.e. the applicant] and the partner with that between a man and a woman. No other rule of law does so either. That being so, within the applicable law there is no right set forth by law the enjoyment of which must be secured without discrimination and consequently there is no ground for finding that Article 1:30, first paragraph, of the Civil Code of the Netherlands Antilles leads to a forbidden differentiation on the ground of sex and the Interim Manager [of the Medical Costs Bureau], in giving the decision of 31 January 2008, has wrongly considered that provision to be relevant. ...”

16.  The case being administrative in nature, no further appeal was possible (see paragraph 25 below).
C.  Relevant domestic law and practice

1.
The Charter of the Kingdom of the Netherlands

17.  In its relevant parts, the Charter of the Kingdom of the Netherlands provides as follows:

Preamble

“The Netherlands, the Netherlands Antilles and Aruba,

noting that in 1954 the Netherlands, Suriname and the Netherlands Antilles expressed freely their will to establish a new constitutional order in the Kingdom of the Netherlands, in which they will conduct their internal interests autonomously and their common interests on a basis of equality and will accord each other assistance, and resolved in consultation to adopt the Charter for the Kingdom;

noting that the ties with Suriname under the Charter were terminated as of  
25 November 1975

...;

considering that Aruba has expressed freely its will to accept the aforesaid constitutional order as a Country;

have resolved in consultation to adopt the Charter for the Kingdom as follows.”

Article 39

“1.  Civil and commercial law, civil procedure, criminal law, criminal procedure, copyright law, industrial property, the notarial function (het notarisambt), and provisions concerning measures and weights shall as far as possible be legislated for consistently (zoveel mogelijk op overeenkomstige wijze geregeld) in the Netherlands, the Netherlands Antilles and Aruba.

2.  A proposal to make far-reaching amendments of existing legislation on these points shall not be submitted to the representative body – or considered by the representative body – until such time as the Governments of the other countries have been offered the opportunity to make their views on the subject known.”
Article 40

“Judgments given by a court in the Netherlands, the Netherlands Antilles or Aruba, judicial orders and executory copies of official documents (grossen van authentieke akten) drawn up there can be executed throughout the Kingdom, with due regard to the legal provisions of the country where execution takes place.”

Article 41

“1.  The Netherlands, the Netherlands Antilles and Aruba shall conduct their own affairs independently.

2.  The affairs of the Kingdom shall also concern the countries.”

18.  In a judgment of 13 April 2007, Landelijk Jurisprudentienummer – National Case-law (database) number, “LJN” – AZ6095, Rechtspraak van de Week (Weekly Law Reports) 2007, no. 394, the Supreme Court (Hoge Raad) construed Article 40 of the Charter as a rule of inter-country private law (interregionaal privaatrecht) based on the principle that the Kingdom constituted a single jurisdiction as regards the binding force and evidentiary value of official documents and their entry in public registers, subject only to certain exceptions recognised by law and not relevant to the case there at issue. Its effect was therefore such as to make recognition by the Aruban island government of a same-sex marriage contracted in the Netherlands obligatory, notwithstanding a provision of the Aruban Civil Code allowing marriage to be contracted only by one man and one woman. It made no difference that same-sex marriage was considered immoral in the culture of Aruba and other countries in the region. Although the concordance principle, enshrined in Article 39 of the Statute, was intended to ensure that civil law was as far as possible consistent throughout the three countries of the Kingdom, this did not affect the power of the various countries to enact their own laws differently as they saw fit; to that extent, allowance was made for cultural diversity. Even so, the fact of being part of a single Kingdom meant that the three countries also had to accept the consequences of that diversity, which meant in the case at hand that they were bound to accept the binding force and thus the legal consequences of each other's judicial decisions and official documents delivered by public authority, regardless of local opinion.
2.
Relevant law of the Netherlands

19.  Article 1:30 of the Civil Code of the Netherlands provides as follows:

“1.  Marriage may be contracted by two persons of opposite sex or of the same sex.

2.  The law considers marriage only in its civil-law context (in zijn burgerlijke betrekkingen).”
3.
Relevant law of the Netherlands Antilles

a.
The Civil Code of the Netherlands Antilles
20.  Article 1:30 of the Civil Code of the Netherlands Antilles provides as follows:

“1.  Marriage can only exist between a man and a woman. ...”

b.
The Country Ordinance of 29 December 1986

21.  Section 13 of the Country Ordinance (landsverordening) of 29 December 1986 (Regeling vergoeding behandelings- en verplegingskosten overheidsdienaren, Regulation on the reimbursement of costs of treatment and care of public servants, Publicatieblad – Official Bulletin – 1986, no. 165) entitles public servants of a particular income category (to which it is implicit that the applicant belongs) to reimbursement of 90 % of unavoidable expenses incurred for medical treatment and/or care for themselves and their co-insured family members, subject to payment of a contribution.

22.  As defined in section 4 of this Ordinance, family members include, as relevant to the case, the public servant's spouse and underage children and also underage foster children and step children provided that they are wholly dependent on the public servant.

23.  A Ministerial Decision (Ministeriële beschikking) of 16 July 2001, Official Bulletin 2001, no. 67, extends the definition of “public servant” to emloyees of certain legal entities designated in view of their aims and their financial relationship to the Netherlands Antilles or one of the island territories.

c.
Procedure

24.  Procedure in administrative contentious cases is governed by the Country Ordinance on Administrative Jurisdiction (Landsverordening administratieve rechtspraak). Any person whose interests are directly affected by an administrative decision may lodge an appeal with the Court of First Instance (section 7). If desired, an objection (bezwaarschrift) may be lodged with the administrative body concerned first (section 55). Such an objection, however, is not a precondition for the admissibility of an appeal to the Court of First Instance. A further appeal lies to the Joint Court of Justice (section 75).

25.  The Cassation Regulations for the Netherlands Antilles and Aruba (Cassatieregeling voor de Nederlandse Antillen en Aruba) applies only in civil or criminal cases (see section 1 of those Regulations) so that the Joint Court of Appeal is the court of final jurisdiction in administrative matters.
COMPLAINTS

The applicant complains under Article 1 of Protocol No. 1 that she was unlawfully deprived of a possession – namely, the right to medical insurance for her spouse under the Regulation.

She complains under the same Article, this time taken together with Article 14 of the Convention, and under Article 1 of Protocol No. 12 that the refusal to register Ms L. as co-insured under the medical insurance scheme set up by the Regulation constitutes discrimination on the ground of sex.
QUESTION TO THE PARTIES

Has the applicant suffered discrimination by a public authority in the enjoyment of any right set forth by law, contrary to Article 1 of Protocol No. 12?
� As a result of a reorganisation of the Kingdom of the Netherlands, the country Netherlands Antilles will be dissolved with effect from 10 October 2010. The new countries within the Kingdom will be the Realm in Europe and the island countries of Aruba, Curaçao and Sint Maarten; the remaining three islands (Bonaire, Saba and St Eustatius) will become municipalities directly subordinate to the Realm in Europe.
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